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SUBJECT: Contracting Information Letter (CIL) 99-20,
Clarification to CIL #98-14, Paragraph 5, “Release of Table of
Distribution and Allowances (TDAs) in Commercial Activities (CA)
Studies”

1. This provides further guidance on evaluating Freedom of
Information Act (FOIA) requests for Commercial Activities (CA)
material. 1In Morrison-Knudsen v. Department of the Army, 595 F.
Supp. 352 (1984), Morrison had asked for a number of documents
pertaining to an installation's Directorate of Engineering and
Housing activities, which were soon to be the subject of a CA
negotiated procurement (enclosure). The Army wanted to delay
release of the documents until after bid opening and award.

2. The following provides a narrative of the case.

a. The requested documents included the activity's Schedule
X, Annual Work Plan, Backlog of Maintenance and Repair, and the
TDA. The Army denied the request, citing Exemption 5 of the
FOIA. Because the installation was in the process of preparing
its own bid, and would be relying on these documents to a
significant degree, the Army argued, release prior to bid opening
would allow Morrison to anticipate the Army's bid fairly closely
and thus would have an adverse effect upon the procurement and
the benefits to be expected from the competitive process.

b. The Court upheld the Army's refusal to release the
documents until after bid opening. In analyzing the application
of Exemption 5, the Court determined that the requested documents
contained sensitive information that would not otherwise be
released in discovery and which would harm the A-76 program if
released prior to bid opening. Even though the withheld
documents would not reveal the precise bid to be made by the
Army, there was sufficient information which would allow an
informed bidder to make a closer approximation than would be
possible if based just on the information in the request for
proposals. The court concluded that release might not only chill
competition and place the Army at a "competitive disadvantage" in
its "bid" to continue doing the work in-house, but also might
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discourage commercial firms from coming up with more innovative

techniques in the hope of underbidding a more uncertain Army
"bid."

3. The importance of documents like these is reflected in AR 5-
20. Paragraph 4-6.b.(2) lists a number of documents which may be
exempt from release in a CA scenario, such as the in-house cost
estimate, the proposed TDA for the most efficient organization,
and preliminary management studies and products of manpower
requirements determinations if they reveal the in-house staffing
estimates. Contracting officers are reminded that merely
reciting the regulation or simply saying, "Exemption 5 applies,"
is not sufficient. You need to go through the analysis called
for by the FOIA, and document why the requested information
should be denied (e.g., showing how you relied on that
information, the competitive harm that could result if it was
released, etc.).

4. Because the case offers no hard and fast rules, we must still
deal with FOIA requests on a case-by-case basis. However, on
these A-76 studies there usually are a number of considerations
to take into account when documenting our reason(s) for not
releasing the TDA or other relevant documents in future requests
(e.g., do the documents contain sensitive information not
otherwise available which would “significantly harm” the A-76
program if released prior to submission of the bids; has the
government relied on these documents to a significant degree in
preparing its bid and release would have an adverse effect upon
the procurement and the benefits expected from the competitive
process; would release cause the government to be placed in a

competitive disadvantage or that consummation of the contract may
be endangered).

5. 1In making the determination of whether to release the TDA,
ensure the releasing official properly coordinates the request
with the CA Program Manager, legal advisor, the study team
leader, the contracting officer, and the manager of the competing
CA before release of any document. This guidance is provided at
AR 5-20, paragraph 4-6.b(l). This coordination should be
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accomplished at the installation level prior to sending to the
Initial Denial Authority (IDA). The FORSCOM level review should
also, as a minimum, include coordination with the HQ CA Program
Manager and Legal office prior to the IDA’s final decision.

6. For additional information, please contact Gail Burrell at DSN
367-6787 or email burrellg@forscom.army.mil.
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Civil Procadure., Fad.Rules Civ.Proc.Rule 26(cX(7y, 170Ak1623
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Copr. © West 1998 No Claim 10 Orig. U.S. Govt. Works

Encd



595 F.Supp. 352
(Cite as: 595 F .Supp. 352)

1o develop procedures that will protect confidential
information as far as feasibje comsistent with nesd to
cosure  fainess 1o a)) parties. Fed_Rules
Civ.Proc.Rule 26(c)(7), 28 U.S.C.A.

*333 Loren Kieve, Robert D. Wallick, Jeffrey P.
Moran, Washington, D.C., for plaindff,

Jobn H.E. Bayly, Jr., Asst. US. Amy.,
Washingron, D.C., for defendants.

MEMORANDUM

GESELL, Distict Judge.

This Fresdom of Information Act (FOILA) complaint
involves the applicability of Exemption 5 [FN1] w0

certain - documenrs being withheld by the Army
Command at Fort Benning, Georgia.- Cross-morions
for  summary judgment were denied and an
expedited evidendary hearing to clarify dispured
material facts was held op March 30, 1984. Several
witesses were heard, numerous exhibirs received,
[FN2] and the issues haye been thoroughly briefed.
The exemption claimed is sustained by reason of the
following findings of fact and conclusions of law.

FNI. Under 5 U .S.C. § 552(b)(5), the government

is Dot required 10 reiease under FOIA “inter- -

2senCy or intra-agency memorandums or leners

which would not be available by law 10 2 party

other thap an agency in litigation with the agency.”

FN2. At rrial the Court reserved ruling on the
admissibility of PIf, Exs. 24, 25, and 26 The

under  F.R.Civ.p. 32(2) and Fad R.Evid.
80L())(D). Pursuant 1o FR.Civ.P. 52(a)(¢) and
Fed REvid. 106, defendam was offered an
opporunity by post-trial submission to supplement
the deposition excerpts and chose not to do so.

‘After full administrarive review, Morrison-Knudsen
Company, Inc. (M-K) was denied the five di

documents on May 12, 1983, and filed its complaint
herein on Seprember 26, 1983. Ar the time release
of the documents was denied, M-K was advised' thar
Be government would soon solicit offers and
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within a month for competitive bids on a cost-plus-
work-fes negotiated procurement for performance of
the extensive and varjed functions involved. M-K

and the Army are prospective bidders 1o undertake
the work,

Under the A-76 program private firms must
compete in the bidding process with the Army's own
sealed "bid" of its estimate of the cost of continuing
o perform the work involved in-house.  Forp
Benning is now in the process of preparing its bid,
which will be based on its own historical costs with
possible adjustments in some relatively minor
Iespects to €__anticipated cost
savings. Much of this historical cost dara can be
determined from the documenrs M-K secks, and the

Army will rely on these documents 1o 3 significant
degres in preparing its bid. [FN3].

reflecting manpower distribution by staffing and

workload; “Tabie of Distribution and Allowancs
(TDA)" reflecting staffing of functions angd salary
COStS; " 1 I

c2 and Repair (BEMAR)," 2
table of maintenance requirements performed in-
house, contracrad out, and left undoge.

*354 The Armv intends to release the documenrs
sought by M-K to aj] bidders after bids are opened
and an award made M-K

- wants the documenrs
released now. The Army argues that release ar this
time would enable M-K 1o andcipate the Army's bid
fairly closely and would thus have an adverse effect
upon the procurement and the bepefits expecteqd
from the comperitive procass,
circumstances, the Army conrends, Exemption 5
permits release of the documenrs 10 be delayed.

[11[2] - The application of Exemption 5 has most
recenty besn discussed by the Supreme Court in
United States v. Weber Aircraft Corp., 465 U.S.
792, 104 S.Ct. 1488, 79 L.Ed.24 814 (1984). The .
Court made clear thar "Exemption 5 simply
incorporates  civil discovery privileges,” and
“withholds from a member of the public documens
which a private party could Dot discover in litigation
with the agency.” 465 U.S. ar —, 104 S.Ct at
1492. "The test under Exemption 5 is whether the

Copr. © West 1998 No Claim 1o Orig. U.S. Govt. Works
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documents would be ‘routinely’ or 'normally*
disclosed upon a showing of relevance.” Id.
(quoting FTC v, Grolier, Inc., 462 U.S. 19, 103
S.Ct. 2209, 2214, 76 L.Ed.2d 387 (1983)).

[3]1(4] Under F.R.Civ.p. 26(cX(7), "a trade secret
or other confidentia] rescarch, development, or
commercial information® can be protected from
i In the context of a government
Procurement program, "[tlhe theory behind a
privilege for confidentia] commercial" informarion
generated in the process of awarding a [governmen]

commact ... is ... that the Government will be placed |

al a competitive disadvantage or that consummatijon
of the conrract may be endangered, ™ Federal Open
Marker Commirtes V. Memill, 443 U s, 340, 360,
© 99 S.Ct. 2800, 2812, 61 L.Ed.2d 587 (1979). If the
government documents sought in the FOIA request
"contain  sensitive information not otherwise

available, and j ediate
[documents] would -sifmiﬁrnnﬂy harm__ the

Interests, than a slight delay _in [release] ... would be
permitted under Exempdon 5." 443 U.S. ar 363, 99
S.Ct. at 2813. ' :

The Court must thus dcicrmjnc whether the
documents sought “contain sensjtive information not
otherwise available” which would “"significant]

harm® the A-76 program if released prior 1o
submission of bids.

The documents at issue are pot classified. They
have been regularly

wide regularions for any years, and have besp
distributed at the managerial level ar Forr Benning
on a "nesd to know" basis for official use, The

information; others have not. At Forp Benning
the documenrs a¢ issue have not been released to the
general public, [FN5] -

FN4. The Army has recently initiated development
of a regularion 10 govern withholding of this

- . information, but ng regulation presently prohibits
or authorizes rejease.
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FN5. Oral testimony presented at the- hearing
established that on occasion portions of _older
versions of the documents sought here were posted
on office bulletin boards where they might be seeq
by those with access to the base. Such apparently
unauthorized posting of now outdated material,
however, does not cquate to release of current

" information which the 2overnment has obviously
kept confidential. : :
- —icenual.

[51 Although the Army's practice concerning
release of these pes of documents has pot been
consistent service-wide, the Court concludes that the
partcular informarion sought in this action has pot
been made "otherwise available.” Release of similar
documents at other bases is of inle relevance, The

Program bid which Creates  the - reasop for
temporarily withholding these documenrs, the fact -
that they have beep released at bases where no such
Program is in immediare contemplation is neither
sui-prising nor relevant.

Even with regard 10 only those bases wixcre such a
program might be in the offing, plaintiff has offered
Do cxplanation -for why the Army must reach the

prepared as required by Army- '

Same determinarion concemning disclosure in every

Instance.  Indesd, consxdcrauon of the concerns

counciated in Merriil might lead 1o differing

place Previously  unavailabje information in the
hands of bidders who could use it to the competitive
disadvantage of the sovernment's in-housa bid, in

withholding of those documens is proper if rejeass

would place the OVErnm at dtive

=

some other manner,
~——x JUIcT manne;

H\IG.Inthisrcgardsc:Plf.Ex.w('Inthisc:sc. )
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the Army has decided these factors [enunciated in
Mermill ] do o Jjustify withholding  the
informarion, " [emphasis added] ).

While the papers being withheld will not reveal the
prcise b to b mads by T e Sk vl he

Prospective bid, the evidence shows that they wil]
enable an informed bidder such as M-K [FN7] to

- make a closer approximation than would be possible
on the basis of the information to be released with
the bid invitation and other available data. Ses
Timken Co, v, United Stateg Customs Service, 491

F.Supp. 557, 5359 (D.D.C.1980). :

therefore accepts the Army's view thar in this

instance rejease may not only chill Competition and

place the Amy at a "comperitive disadvantase” in
"bidding” 10 conripye doing the work in-house, but

might (4

_ FN? M-K, like some other bidders, is aidag by a
former governmen: marketing offjcer versed. in
"Army policy, objectives and interpa procadures,

Deed 10 ensure fairpess 0 all parties.  Absolure
protection of commercial data thar wig lead 1w
relevant evidence is fare;  usually the Courr will
control the mammer of tming of the disclosure. If,
on the eve of 3 competitive bidding, a party sought

Copr. © West 1998 No Claim 10 Orig, U.s, Govt. Works
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The same considerations lead the Court 1o conclude
that in this case a temporary delay in release of the
documents is appropriate. Here the records sought
by M-K will soon be made public once bids are filed
under seal and an award made. Thus the wWtmare

pwrpose of public disclosure envisioned by FOIA
can be achieved while the agency’s need to protect

therefore the pfopcr course.

an award made. If the Army does not procsed
expeditiously with the Competitive bid invitation, M-
K may sezk to reopen. -

Nothing in the foregoing shall, of course, prevent
the contracting officer from releasing any dara n
these papers 10 aj brospsctive bidders should he
determine such to be appropriate,



